§550.125

§550.125 How do I file the notice
under §550.70(c)?

(a) If you are required to file a notice
under §550.70(c), within ten days after
you commence the fiduciary activities
in a new State, you must file a written
notice that identifies each new State in
which you conduct or will conduct fi-
duciary activities, describe the fidu-
ciary activities that you conduct or
will conduct in each new State, and
provide sufficient information sup-
porting a conclusion that the activities
are permissible in the State.

(b) You must file the notice with the
appropriate OTS Regional Office at the
address in §516.40(a) of this chapter.

[67 FR 76299, Dec. 12, 2002]

Subpart B—Exercising Fiduciary
Powers

§550.130 How may I conduct multi-
state operations?

(a) Conducting fiduciary activities in
more than one State. You may conduct
fiduciary activities in any State, sub-
ject to the application and notice re-
quirements in subpart A of this part.

(b) Serving customers in more than one
State. When you conduct fiduciary ac-
tivities in a State:

(1) You may market your fiduciary
services to, and act as a fiduciary for,
customers located in any State, may
act as a fiduciary for relationships that
include property located in other
States, and may act as a testamentary
trustee for a testator located in other
States.

(2) You may establish or utilize an of-
fice in any State to perform activities
that are ancillary to your fiduciary
business.

[67 FR 76299, Dec. 12, 2002]

§550.135 How do I determine which
State’s laws apply to my oper-
ations?

(a) The State laws that apply to you
by virtue of 12 U.S.C. 1464(n) are the
laws of the States in which you con-
duct fiduciary activities. For each indi-
vidual State, you may conduct fidu-
ciary activities in the capacity of
trustee, executor, administrator,
guardian, or in any other fiduciary ca-
pacity the State permits for its State
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banks, trust companies, or other cor-
porations that compete with Federal
savings associations in the State.

(b) For each fiduciary relationship,
the State referred to in 12 U.S.C.
1464(n) is the State in which you con-
duct fiduciary activities for that rela-
tionship.

[67 FR 76299, Dec. 12, 2002]

§550.136 To what extent do State laws
apply to my fiduciary operations?

(a) Occupation of field. To enhance
safety and soundness and to enable
Federal savings associations to con-
duct their fiduciary activities in ac-
cordance with the best practices of
thrift institutions in the United States
(by efficiently delivering fiduciary
services to the public free from undue
regulatory duplication and burden),
OTS occupies the field of the regula-
tion of the fiduciary activities of Fed-
eral savings associations. In so doing,
OTS intends to give Federal savings as-
sociations maximum flexibility to ex-
ercise their fiduciary powers in accord-
ance with a uniform scheme of Federal
regulation. Accordingly, Federal sav-
ings associations may exercise fidu-
ciary powers as authorized under Fed-
eral law, including this part, without
regard to State laws that purport to
regulate or otherwise affect their fidu-
ciary activities, except to the extent
provided in 12 U.S.C. 1464(n) (State laws
regarding scope of fiduciary powers, ac-
cess to examination reports regarding
trust activities, deposits of securities,
oaths and affidavits, and capital) or in
paragraph (c) of this section. For pur-
poses of this section, ‘“‘State law” in-
cludes any State statute, regulation,
ruling, order, or judicial decision.

(b) IHlustrative examples. Examples of
State laws that are preempted by the
HOLA and this section include those
regarding:

(1) Registration and licensing;

(2) Recordkeeping;

(3) Advertising and marketing;

(4) The ability of a federal savings as-
sociation conducting fiduciary activi-
ties to maintain an action or pro-
ceeding in State court; and

(5) Fiduciary-related fees.

(c) State laws that are not preempted.
State laws of the following types are
not preempted to the extent that they
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only incidentally affect the fiduciary
operations of Federal savings associa-
tions or are otherwise consistent with
the purposes of paragraph (a) of this
section:

(1) Contract and commercial law;

(2) Real property law;

(3) Tort law;

(4) Criminal law;

(5) Probate law; and

(6) Any other law that OTS, upon re-
view, finds:

(i) Furthers a vital State interest;
and

(ii) Either has only an incidental ef-
fect on fiduciary operations or is not
otherwise contrary to the purposes ex-
pressed in paragraph (a) of this section.

[67 FR 76299, Dec. 12, 2002, as amended at 68
FR 53026, Sept. 9, 2003]

§550.140 Must I adopt and follow writ-
ten policies and procedures in exer-
cising fiduciary powers?

You must adopt and follow written
policies and procedures adequate to
maintain your fiduciary activities in
compliance with applicable law.
Among other relevant matters, the
policies and procedures should address,
where appropriate, the following areas:

(@) Your brokerage placement prac-
tices.

(b) Your methods for ensuring that
your fiduciary officers and employees
do not use material inside information
in connection with any decision or rec-
ommendation to purchase or sell any
security.

(c¢) Your methods for preventing self-
dealing and conflicts of interest.

(d) Your selection and retention of
legal counsel who is ready and avail-
able to advise you and your fiduciary
officers and employees on fiduciary
matters.

(e) Your investment of funds held as
fiduciary, including short-term invest-
ments and the treatment of fiduciary
funds awaiting investment or distribu-
tion.

FIDUCIARY PERSONNEL AND FACILITIES
§550.150 Who is responsible for the ex-
ercise of fiduciary powers?

The exercise of your fiduciary powers
must be managed by or under the di-
rection of your board of directors. In

§550.200

discharging its responsibilities, the
board may assign any function related
to the exercise of fiduciary powers to
any director, officer, employee, or com-
mittee of directors, officers, or employ-
ees.

§550.160 What personnel and facilities
may I use to perform fiduciary serv-
ices?

You may use your qualified personnel
and facilities or an affiliate’s qualified
personnel and facilities to perform
services related to the exercise of fidu-
ciary powers.

§550.170 May my other departments
or affiliates use fiduciary personnel
and facilities to perform other serv-
ices?

Your other departments or affiliates
may use fiduciary officers, employees,
and facilities to perform services unre-
lated to the exercise of fiduciary pow-
ers, to the extent not prohibited by ap-
plicable law.

§550.180 May I perform fiduciary serv-
ices for, or purchase fiduciary serv-
ices from, another association or
entity?

You may perform services related to
the exercise of fiduciary powers for an-
other association or other entity under
a written agreement. You may also
purchase services related to the exer-
cise of fiduciary powers from another
association or other entity under a
written agreement.

§550.190 Must fiduciary officers and
employees be bonded?

You must obtain an adequate bond
for all fiduciary officers and employ-
ees.

REVIEW OF A FIDUCIARY ACCOUNT

§550.200 Must I review a prospective
account before I accept it?

Before accepting a prospective fidu-
ciary account, you must review it to
determine whether you can properly
administer the account.
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